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I. INTRODUCTION

1. .In the SecoRd Rsmort and otder in General Docket No. 93-252, the Commission
classified all mobile radio services as either commercial mobile radio service (CMRS) or
private mobile radio service (PMRS) and determined pursuant to the Omnibus Budget
Reconciliation Act of 1993 to forbear from applying Sections 203, 204, 205, 211, 212 and
214 of Title II of the Communications Act to any service classified as CMRS.1 We
determined that the remaining sections of Title II should be enforced with respect to CMRS
providers in order to promote competition or to protect consumers, and that this decision
would not place an undue burden on any CMRS provider or class of providers. Nevertheless,

I Implementation of Sections 3(n) and 332 of the Communications Act, Regulatory Treatment of
Mobile Services, Second Report and Order, Gen. Docket No. 93-252, FCC 94- 31(released March 7,
1994), T\l173-182,196, 272 (Second Report and QnIer); Omnibus Budget Reconciliation Act of 1993,
Pub. L. No. 103-66, Title VI, § 6002(bX2XA), 6002(b)(2XB), 107 Stat. 312, 392 (1993) (Budget Act),
to be codified at 47 U.S.C. §§ 303(n), 332; Communications Act of 1934 as amended
(Communications Act), §§ 203, 204, 205, 211, 212, 214, 47 U.S.C. §§ 203, 204, 205, 211, 212, lIIld
214. Section 332 defines CMllS as "any mobile service ... that is provided for profit and makes
interconnected service available (A) to the public or (B) to such classes of eligible users as to be
effectively available to a substantial portion of the public." Communications Act, § 332 (dXl), 47
U.S.C. § 332 (d)(l). .
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we also announced that we would consider additional relief in a further rule makina that
would gather a more extensive record on the potential effect of the remaining sections of
Title II on particular types of CMRS providers within each class of service.2 The purpose Qf
this Notice is to initiate that rule making.

2. In implementing revised Section 332, we concluded that CMRS includes the
following former private radio services:; specialized mobile radio (SMR) licensees that
provide interconnected service, private carrier paging,3 and all for-profit interconnected
services offered by business radio service and 220-222 MHz band licensees. It also includes
the following common carrier services: cellular service, all air-ground services, common
carrier paging, all mobile telephone services and resellers of such services, offshore radio
service, public coast stations and providers of mobile satellite service directly to end users.4

We decided to treat both,broadband and narrowband personal communications services (PCS)
as CMRS on a presumptive basis, but to allow PCS systems to provide private PCS if they
make a showing sufficient to overcome this presumption. S

3. The statute establishes a three-year transition period before certain private land
mobile licensees who have been reclassified as CMRS become subject to regulations and
statutory ·provisions generally applicable to CMRS providers.6 Thus, providers of private land

2 Second Report and Order. 4ft 17,272,285 and n. 33. See also Separate Statement of
Commissioner Andrew C. Barrett. We use the tenn "further forbearance" to refer to forbearance from
application of these remaining sections of Title II. Section 332 (c) grants the Commission the
authority to forbear from applying any sections of Title II, other than Sections 201, 202, and 208, to
some or all CMRS. SeeoncI ReDOI1 and Order, TIl 86-87, 90-92,95, 97; 59 Fed. Reg. 18493 (1994)
(to be codified at 47 C.F.R. § 20.9).

3 We excepted, however, private paging systems that service the licensee's internal
communications needs but do not offer for-profit service to third-party customers. Second Report @Ild
Order, " 97, 269.

4 Second Report and Order, "102; 59 Fed. Reg. 18493 (1994)(to be codified at 47 C.F.R. §
20.9). Weconeluded that we would use our discretion to determine whether the provision of space
segment capacity to other than end, users by satellite licensees and other entities may be treated as
common carriage. Second Rcmort and Order, , 270; 59 Fed. Reg. 18493 (to be codified at 47 C.F.R.
§ 20.9 (a)(10». We also determined to treat as CMRS for-profit subsidiary communications services
transmitted on subcarriers within the FM baseband signal that provide interconnected service. 59 Fed.
Reg. 18493 (to be codified at 47 C.F.R. § 20.9 (a)(12».

s 59 Fed. Reg. 18493 (to be codified at 47 C.F.R. § 20.9 (b».

6 Bud8et Act, § 6002(c); Communications Act, § 332 (c)(6), 47 U.S.C. § 332 (c)(6). See 59
Fed. Reg. 18493 (to be codified at 47 C.F.R. § 20.9(c». The exception to this is Section 332 (c)(6),
regarding foreign ownership, which becomes effective immediately. Implementation of Section 3 (n)
and 332 of the Communications Act, Regulatory Treatment of Mobile Services, First Report and
Order, Gen. Docket No. 93-252, 9 FCC Rcd 1056 (1994).
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mobile service before Aupst 10, 1993, (includina lIlY system expansions, modifications, or
acquisitions of additional licenses in tile same service, even if authOrized after this date) and
any private paging services using frequencies allocated· as of January. 1, 1993 that meet the
defmition of CMRS will not be' subject to any provision of Title II before August 10, 1996.7

CMRS providers not covered by this transition provision, including private land mobile
service providers that first became licensees after August 10, 1993, however, are subject to
these provisions upon the effective date of our rules implementing the C~S transition,8

unless the Commission decides to further forbear. J

4. The statute gives the Commission discmion to forbear from applying specific
provisions of Title II to certain CMRS providers if a 1hree-pronged test is met. Section 332
(c)(l)(A) authorizes the Commission to take forbearance actions if it determines that

(i) enforcement of such provision is not necessary in order to ensure that the
charges, practices, classifications, or regulations for or in coJmeCtion with
that service are just and reasonable and are not Wljustly discriminatory;

(ii) enforcement of such provision is not necessary for the protection of
consumers; and

(iii) specifying such provision is consistent with the public interest.9

The legislative history of this provision indicates that the Commission may distinguish
among types of CMRS providers in making this determination. For example, the Conference
Report states that "[d]ifferential regulation of commercial mobile services is permissible but is
not required in order to fulfill the intent of this section. ,,10

5. In the Second Rprt and' Order, after analyzing the level of competition in the
CMRS marketplace, we exercised our statutory audlority to forbear from applying the most
burdensome provisions of Title II common carriage regulation to CMRS. II We stated,
however, that we would seek to avoid the imposition of unwarranted costs or other burdens
upon ·carriers because consumers and the national economy would ultimately benefit from

7 59 Fed. Reg. 18493 (to be codified at 47 C.F.R. § 20.9).

8 Implementation of Sections 3(n) and 332 of the Communications Act, Regulatory Treatment of
Mobile Services, Further Notice of Proposed Rule Making in Gen. Docket No. 93-252 (adopted April
20, 1994) (further Notice).

9 Communications Act, § 332 (c)(l)(A), 47 U.S.C. § 332 (c)(l)(A).

10 H.R. Conf. Rep. No. 103-213, 103d Cong., 1st Sess. 491 (1993)(Conference Re,port). See also
Communications Act, § 332 (c)(l)(A), 47 U.S.C. § 332 (c)(l)(A).

11 Second Report and Order, "24,135-54, 162-63, 173-182.
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such a course. 12 After considering the nature of the statutory obligations that continue to
apply to CMRS, and the cbmIctcr of particular CMRS providers, we seek comment here on
whether, within particular services classified asCMRS, there may be types of providers that
merit further forbearance from certain Title II requirements. Assuming that further
forbearance in a particular C8IJe would not adveI1Ielyaffect rates or practices or harm
consumers under the fll'St two prongs of the test, we have tentatively identified two factors
under the public interest test of the last prong that could serve to guide our determinations
here. The first is whether there are differential costs of compliance with the remaining Title
II sections that would make further forbearance appropriate for particular types of providers.
The second is whether the public m1erest benefits from application of particular Title II
provisions are less for certain types of CMRS providers. Thus, in applying the last prong of
the statutory test and determiaing whether the public interest will be advanced by forbearing
for particular types of CMRS providers, we ask commenters to identify (1) the benefits of
applying the remaining Title IIsectioas, (2) the costs of complying with the remaining Title II
sections, and (3) whether the costs of compliance widt any of the remaining sections of Title
II outweigh the benefits. In addition, we .ask,pursuaat to Section 332 (c)(l)(C), whether
further forbearance will enhance future CMRS competition from a diversity of entities.13

6. We ask commenters to demonstrate actual or projected cost of compliance with
each provision of Title II that was not forborne, and the extent to which such costs vary
across different types of providers. For example, if the costs of regulation are fixed, it could
indicate that small CMRS providers are more likely tban other types of CMRS providers to
be burdened by the costs of repletion. We ask here whether there are instances where these
additional costs outweigh the public interest benefits of applying the statutory provision in
issue. We seek specific evidence on.the magnitude of any such fixed costs. We also ask how
we should define small CMRS for purposes of further forbearance.

D. APPUCATION OF FURTHER FORBEARANCE

7. As mentioned above, in the Second RpIt M1d Order we determined to forbear
from applying Sections 203, 204, 205, 211, 212, and 214 to any CMRS service. It is
important to state at the outset that we believe that the forbearance actions taken in the
Second Report and Qrder are aimed at fostering vigorous and fair competition among CMRS
providers. 14 For example, our decision to forbear from tariffmg requirements in Sections
203, 204, and 205 significantly reduces the filing burdens placed upOn such providers. IS

12 Second Report and Order. , 17.

13 Communications Act, § 332 (c)(IXC), 47 U.S.C. § 332 (cXIXC).

14 Second &eport and ORier, ,. 16.

IS H. R. Rep. No. 103-111, 103d Congo 1st Sess. 259-60 (1993)(House Report); Second Rp>rt
and Order, " 165-82. ...
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Moreover, the statute substantially ameliorates the effect of changed regulatory status upon
most formerly private carriers who have been reclassified as CMRS licensees by affording
them a three-year tnmsition period. Thus, our initial forbearance decision, together with the
statutory three-year transition period to which most formerly private carriers are entitled,
substantially reduced the potential burden of complying with new CMRS regulations. This
proceeding is taking further steps to make sure that these decisions will have this intended
effect.

8. In Section II of this Notice we ask commenters to address (1) how the statutory
forbearance test and in particular the costlbenefit analysis we associate with the last prong of
the test apply to each remaining Title II provision, (2) how forbearance from applying the
provision of Title II would enhance future CMRS competition, (3) how Congressional intent
underlying the Title II provision would be affected, (4) how forbearance for particular types
of CMRS providers would comport with regulatory symmetry and (5) whether there are other
factors or alternatives we should consider in classifying CMRS for further forbearance
purposes. For each statutory provision that continues to apply to CMRS, we ask commenters
to focus their analysis on whether further forbearance is warranted under the three-part test of
Section 332. 16 We ask commenters to evaluate the extent to which regulatory concerns
regarding rates, practices and consumer protection interests might be jeopardized by further
forbearance for small providers. Moreover, we seek comment on how the Commission
should compare the benefits of applying the remaining provisions of Title II to those the
CMRS marketplace may realize through further forbearance. In connection with the third part
of the test, -- the public interest standard -- we ask whether the costs to the provider in
applying the remaining Title II provisions outweigh the benefits to the public to be gained in
applying them. In addressing this test, we ask interested parties to identify whether there are
types of CMRS providers for which application of the statutory provision in question will
either pose undtle costs or yield no benefits to the public. We also ask interested parties to
comment on whether further forbearance from particular statutory provisions would enhance
future CMRS competition from a diversity of entities and thus tend to justify a finding that
forbearance served the public interest pursuant to 47 U.S.C. § 332(c)(1)(C)Y We also ask
parties, in addressing the application of the three-part test, to give special attention to how the
Congressional intent underlying each of the Title II statutory provisions would be effectuated.

16 See supra para. 4.

17 Section 332 (c)(I)(C) requires the Commission to report on the state of competition in
"various" commercial mobile services, and requires the Commission, in making the detennination of
whether forbearance will further the public interest, to consider the impact of proposed regulation (or
amendment) on competition. 47 U.S.C. § 332 (c)(l)(C). This is a separate question from whether
existing competition justifies forbearance. Those commenting on using existing or future competition
as a classification factor should also address the type of data they believe vvould establish competition,
and provide any available data. Interested parties should also state what they believe the relevant
market is, and what share of that market the service, class of provider, or 'provider in question has.
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9. In addition, we ask interested parties to comment on how forbearance for
particular types of CMRS providers would comport with the goal of regulatory symmetry
underlying the recent amendments to Section 332,18 bearing in mind that our forbearance
authority pennits differential regulation of CMRS providers. 19 Specifically, we seek comment
on whether limiting further forbearance to only some CMRS providers would undermine
regulatory symmetry and the regulatory scheme established in the Second Report and Order.
Finally, we ask interested parties to suggest any factors or alternatives that we should consider
in classifying CMRS for further forbearance purposes.

A. Section 210: Franks and Passes

10. As the Second R&ort and Order stated, Section 210 is unrelated to Commission
or regulatory obligations.20 Rather, it allows common carriers to issue franks and passes to
their employees, and to provide the Government with free service in connection with
preparation for national defense. Because this statute eases potential restrictions on carriers,
we see no purpose in forbearing from applying it, nor do we view this provision as triggering
any special concerns for small businesses. We seek comment on·this tentative view.

B. Reservations of Commission Authority: Sections 213, 215, 218, 219, and 220

11. Characterizing the above provisions as primarily reservations of authority, the
Second Report and Order found it unnecessary to forbear from applying these provisions to
CMRS. We also decided, however, that we would take no immediate action to exercise our
authority under these statutory sections.21 Section 213 authorizes the Commission to make
valuations of carrier property. Section 215 gives the Commission the authority to examine
carrier activities and transactions. Section 218 authorizes the Commission to inquire into the
management of a carrier and its owner. Section 219,~~ authorizes the Commission to
require annual reports from carriers. Section 220 gives the Commission the discretion to
prescribe the forms of accounts, records, and memoranda to be kept by carriers, as well as
depreciation rates. In the absence of further rulemaldng by the Commission, none of these
provisions imposes affirmative obligations on CMRS providers.22 Even though these

18 House Report at 259-60 (1993); Second Report and Order, mr 13-29.

19 See supra para. 4.

20 Second Report and Order, 11 193; Communications Act, § 210, 47 U.S.C. § 210.

21 Second Report and Order. ~ 192-193. However, we also conduct an annual review of the
CMRS marketplace to detennine whether the level of Title n regulation is appropriate.
Communications Act § 332 (cXl)(C), 47 U.S.C. § 332 (cXIXC).

22 Moreover, forbearance would not prohibit the Commission from exercising its powers under
these sections. The Commission would, however, have to ,hold a rule making on rescinding
forbearance before using this authority.
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provisions may have no immediate impact on CMRS, we seek comment on whether the
potential for increased regulation (and any concomitant costs) might have an adverse
econo~ic impact on specific types of Providers that is not in the public interest. In particular,
we ask ·commenters to identify the costs of the potential for regulation-- intangible. as well as
fmancial -- with these sections of Title II, especially with respect to those costs that may
apply uniquely to smaller providers. We also ask interested parties to comment on how
further forbearance would affect consumers and the public interest under the three-part
forbearance test.

C. Section 223: Obscene, Harassing, Indecent Communications

12. Under Section 223(a) it is a crime to make obscene or harassing telephone calls.23

Pursuant to Section 223 (b)(I) and (2), it is also a crime, regardless of who initiated the call,
to make an obscene telephone communication for commercial purposes, or to make an
indecent telephone communication for commercial purposes that is available to (1) any
person under 18 or (2) to any nonconsenting person regardless of age.24 If the carrier collects
payments for an adult information provider using the carrier's services, Section 223 (c)(I)
forbids a common carrier, to the extent technically feasible, to permit access toan obscene or
indecent communication from the telephone of any subscriber who has not previously
requested such access.2S This requirement, known as "reverse blocking,"or the blocking of all
calls to specific adult information provider numbers, applies only if a carrier bills and collects
fees for the adult information provider. As a technical matter, then, a CMRS provider subject
to this obligation would have to program its switch (should it employ one) to accomplish this
blocking. 26

13. We tentatively reaffirm our general conclusion in the Second Report and Order

23 Communications Act, § 223 (a), 47 U.S.C. § 223 (a).

24 Communications Act, § 223 (bXI), (2), 47 U.S.C. § 223 (bXI), (2). The. statute also provides
for civil· penalties against those making obscene telephone communications or making indecent
telephone communications available to minors.

25 Communications Act, § 223 (c)(l), 47 U.S.C. § 223 (c)(l). "Adult information provider" is
the term used in our decisions for "dial-a-pom" providers. ~~ Regulations Concerning Indecent
Communications by Telephone, 5 FCC Red 4926 (1990).

26 Under 47 C.F.R. § 64.201, an adult information provider has a defense to an indecency
prosecution if the adult information provider has notified the common carrier that the provider is
providing indecent material for commercial purposes, and (l) requires credit card payment before
transmitting the message; or (2) requires an authorized access or identification code, which has been
established by mail, before transmitting the message (with precautions, inter ali@. that the code is not
used by those under 18); or (3) makes the message available only to those with descramblers.

7 .



that Section 223 should continue to apply to CMRS.27 In light of the important public interest
in protecting minors embodied in Section 223, and the care taken to tailor our implementing
regulations narrowly, we generally believe that Section 223 does not unduly burden any class
of CMRS provider.28 We observe that if a CMRS licemee decided to provide billing services
(a non-common carrier service) on behalf of an adult information provider, it would do so
voluntarily.29 It is this voluntary business decision that would subject the CMRS provider to
obligations to restrict access by minors and nonconseDtin& persons, including the reverse
blocking requirement. Commenters are asked to address the impact of Section 223 on
existing and projected CMRS offerings, and in particular, whether CMRS providers are likely
to be involved in services that implicate Section 223.

D. Section 225: Telecommunications Relay Services

14. The Second R.gort and Order found that the record there afforded no basis for
forbearing from Section 225 requirements for CMRS and added that the issue of contribution
to the interstate fund for ·telecommunications relay service (TRS) was beyond the scope of
Ihat proceeding.30 In this docket, we now seek further information on whether the obligation
to provide TRS and to contribute to the interstate TRS Fund should apply to all types of
CMRS providers.

15. Provision of TRS. Section 225, Title IV of the Americans with Disabilities Act,31
requires all common carriers providing interstate or intrastate telephone voice transmission
service to provide telecommunications services that enable persons with hearing and speech
disabilities to communicate with hearing individuals.32 To accomplish this, each common
carrier must provide. TRS throughout its service area. TRS permits persons with hearing and
speech disabilities to communicate by telephone with persons who do not have such

27 Second Report and Order. , 223.

28 See, 135 Congo Rec. S16177 (daily ed. Nov. 19, 1989XSenator Helms); Sable Communications
of California, Inc. v. FCC, 492 U.S. 115, 126 (1989X~fmding compelling government interest,
but rejecting previous version of statute as not sufficiently narrowly tailored to serve such interest);
Dial Information Services v. Thornburgh, 938 F. 2d 1535, 1541 (2d Cir. 1991), cert.~~ nom.
Dial Information Services Corp. of N.Y. v. Barr, 112 S. Ct. 966 (1992); Information Providers
Coalition v. FCC, 928 F.2d 866 (9th Cir. 1991).

29 The carrier's provision of billing services on behalf of an adult information provider to the
adult provider's customers is distinct from a carrier's billing the adult information provider itself for
the communications services the carrier renders.

30 Second Report and Order, , 208.

31 See Pub. L. No. 101-336, 104 Stat. 327, 366-69 (July 26, 1990).

32 Communications Act, § 225,47 U.S.C. § 225.
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disabilities. TRS facilities are equipped with specialized equipment ~d staffed by
communications assistants (CAs) who relay conversations between people who use text
telephones and"people who _ traditional. telephones.33 Common carriers may select one of
several methods ofoffering TRS, including: (1) individually (by setting up a TRS facility);
(2) by designating someone else to provide it; (3) by a competitively selected vendor; or (4)
in concert with other carriers.34 ~suant to Section 225 the Commission fashioned a
comprehensive set of minimum standards, functional requirements, guidelines, and operational
procedures for TRS.3~ Thus, if a CMRS licensee provided TRS itself, as opposed to using a
third-party provider, the CMRS licensee would have to comply with these minimum
mandatory requirements.

16. Section .225 provides for FCC certification of state TRS programs. States seeking
certification must meet or exceed the mandatory operational, technical and functional
standards set by the Commission. The intent is to provide uniform, nationwide access to
telecommunications services.to all Ameri~.36 All states except Oklahoma received five
year FCC certifications. Providers of TRS in certified centers generally are selected by
competitive bidding. Once certified, states enforce the provis\on of intrastate TRS; however,
the FCC is required to assume jurisdiction over intraltate TRS complaints that have not been
acted upon within 180 days.37 Most carriers have elected to designate a TRSprovider or to
provide TRS in concert with other carriers.38

17. Heretofore, pursuant to Section 225, we have required provision ofTRS by
common carriers providing voice telephone transmission.39 Section 332, ·however, makes Title
II obligations applicable regardless of the previous common/private carrier dichotomy. For

33 The TRSstaff and facility may vary in size according to the volume of calls handled.

34 Communications Act, § 225 (c), 47 U.S.C. § 225 (c).

3~ Communications Act, § 225 (d)(I), 47 U.S.C. §225 (dXl); 47 C.F.R. § 64.604.

36 Telecommunications Services for Individuals with Hearing and Speech Disabilities, and the
Americans with Disabilities Act of 1990,6 FCC Red 4657 (l991XTRS n. .

37 Communications Act, § 225 (g)(2), 47 U.S.C. § 226 (g)(2).

38 It appears, from data collected pursuant to the TRS certification process, that there are three
interexchange carriers, six local telephone companies, and four other entities providing TRS services in
a total of 33 TRS centers.

39 Communications Act, § 225 (c), 47 U.S.C. § 225 (c); Telecommunications Relay Services,and
the Americans with Disabilities.Aet of 1990, Second Order on Reconsideration and Fourth Report and
Order, CC Docket No. 90-571, FCC 93·463, 58 Fed. Reg. 53663 (Oct. 1~, 1993), _ FCC Red _' ,
6 (Sept. 29, 1993) (TRS IV); TRS I , 6 FCC Rcd at 4660. Satellite services not engaged in voice
transmission and one-way paging services are not required to provide ms.
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purposes of furtherforbeanmce. are there CMRS providers whose market is so specialized, or
their customer base or size of operation so small that iIJPlying TRS obligations to them would

.. not appreciably·advance the universal service objectives of Section 225? Would forbearance
in such cases meet the test in Section 332? Parties are Ilso asced to address whether the need
for forbearance is reduced by providers' ability to desipate a third party to provide TRS.
We also seek.conunent on whether there are technical or operational limitations that would
make·compliance with our TRS teehnieal standards difficult for a particular type of CMRS
provider.4a We ask whether interfacing with a third-perty TRS provider would also pose
technical difficulties, particularly for those private providers who will be reclassified as
CMRS after new technical/operational rules become effective.41

18. TRS Fund. Pursuant to Section 225, intrastate TRS costs must be recovered
from the intrastate jurisdiction. In a state certified TRS proarun, the state may permit a
common carrier to recover the intrastate TRS costs in lIlY manner approved by the state. In
order to· comply with· the statutory mandate that interstate TRS costs be recovered from all
interstate subscribers and to ensure that TRS costs are equitably distributed, the Commission
adopted a shared-fundina mecbaDism for interstate TRS cost recovery.42 Under the
Commission's shared-funding plan, providers of interIIate telecommunications services
contribute to a TRS fund, administered on an interim basis by the National Exchange Carrier
Association (NECA). The amount of the yearly contributiott is a percentage of the carrier's
gross interstate revenues. The current factor is .00030.43 Each carrier must contribute at
least Sl00, even if its share under the actual computation would be less. Thus, carriers with
interstate gloss revenues of under S333,333, (using a .00030 factor) would have to contribute
$100 a year. Each carrier must also. file FCC Form 431, TRS Fund Worksheet, and update
this form annually. If a carrier does not have to comply with our separations and accounting
rules, in order to properly compute its interstate revenues, NECA provides them with a form
which tracks the. FCC's accounting rules. Payments to eligible TRS providers are based on
interstate minutes of use.44

19. We have heretofore required all interstate service providers to contribute to the

40 47 C.F.R § 64.604.

41 See Further Notice .mJm!.

42 47 U.S.C. § 225 (d)(3)(B). H. R. Conf.·Rep. No. 101-596, 101st Cong., 2d Sess. 83 (1990).
Telecommunications Relay Services, and the Americans with Disabilities Act of 1990, 8 FCC Red
5300, 5302 (1993) erRS lIn, !lmS! pending sub nom. Telocator, the Personal Communications
Industry Ass'n v. FCC, No. 93-1711 (filed Oct. 25, 1993, D.C. Cir.).

43 Telecommunications Relay Services, and the Americans with Disabilities Act of 1990, CC
Docket No. 90-571, DA 94-298, _ FCC Rcd _ (released April 5, 1994).

44 TRS IV, ~ 15; TRS m, 8 FCC Red at 5305.
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TRS Fund.45 Comrihuton ..mike maoetIIy ..,..... into the Fund, and comply with
repOrting and filing~ includina conformiDa their accounts to the format NECA
employs for determiDation of interstate ·~eauea. However, in light of the small perceatage
used to calculate the contriMation and the low miaimum required ($100), we ask whether the
burdeft from the fundi.. and concomitant fiIiDa obliptions are likely to be significant for any
tyPe of CMRS. We also reiterate that providers·1hat do not themselves use TRS facilities are
nevertheless required to conUibute to the FUlId.46 The objective of requiring contributions is
to euure that TRS costs are widely and eq~y distributed. We· thus do not believe that
the public interest would be furthered by exempting CMRS entirely because they do not use
TRS facilities. We seek comment on this view.

E. Section 226: Operator Services

20. The Telephone Operator Consumer Services Improvement Act (TOCSIA), codified .
at Section 226, protects COIUUllers making int.erstIfe operator service calls from phones
available to the public or to transient users apiDJt umasonably high rates and anti
competitive practices. It reauJates two groups. The t1rst consists of operator service
providers (OSPs). The1Ie are providers of interstaIe telocommuni<:ations service from phones
available to the public or to transient users that give automatic or live assistance for billing or
completion to a caller."? The second grOllP are agregators, generally persons that, in the
ordinary course of their operations, make telephones available to the public or to transient
users of the premises and who use a provider of operator services. OSPs include long distance
telephone companies as well as independent providers. Operator services include collect or
person-to-person calls, calls billed to a third number, and calls billed to a calling card or
credit card. These services may be provided by an automated device as well as by a live
operator.48

21.~. Prior to the passage of TOCSIA, some OSPs failed to identify
themselves, charged rates higher than the cOIlSUlQef expected, charged for uncompleted calls,

4' Interstate service includes, but is not limited to, the interstate portion of: cellular telephone and
pasing, mobile radio, opentor services, PCS, access (including subscriber line charges), alternative
access and special aecoss, pecket-switched, WATS, 800, 900, message telephone, private line, telex,
telegraph, video, satellite, international intraLATA, and resale services provided by common carriers.
TRS IV, ~ 15.

46 TRS m. 8 FCC Red at 5302.

47 47 U.S.C. § 226 (aX7). The definition excludes, _ AliI. completion through the consumer's
access code to an existing account of the consumer.

48 S. Rep. No. 101-439, 101st Cong., 2d Sess. at 2 n.1 (1990) (TOCSIA Senate Report).
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and engaged in "call splashing.'t49 I TOCSIAand our. rulesdjecnm asp to variouS
identification, disclosure and bitling requ.irements~, iDcludibg' the reqUirement that ·they 'lbtaDd~,

i.e. , audibly identify them8elves at the beginningof-tbe call and before·the COIlSliIiler incurs
any charges for the call.50 OSPs' may not biUfor U1l88SWered telephone calls in' equal aCcess
areas having answer sopervision and may not knowingly bill for Ul18IlSwered telephone caUs
where equal access is not available.Sl An asp may not eRpge in "call splashing," except
when the consumer asks to be tranIfemd and is infomted prior to incurring ,any charges that
the rates for the call may not reflect· the rates from the actual originating location of the call.5~
asps must file informational tariffs.53 .

22. Agwegators. Prior to the passage of TOCSIA, the aggregator would sometimes
restrict operator-assisted calling to an asp that the aggregator, and· not the conswner, chose.
The aggregator would often be paid a commission by the asp.54 Pursuant to the statute and
our rules, aggregators are required to identify and'disclose certain information regarding the
presubscribed asp (i.e., the OSP to which operator serVices calls are routed' if the caller does
not dial an access code), and to disclose that rate infonnation is available and that the
consumer has the right to use atlOSP of his or her choice. The aggregator must also ensure
(1) that its telephones presubscribed to an Osp' allow consumets to use 800 or'950 numbers to
obtain access to the OSP of choice, and (2) according .to an established implem.entation

4.9 Call splashing occurs when the asp transfers a wI- to another carrier at a location' different
from the originating' consumer and the second camer cannot tell the originating location, t'eSulting in
an incorrect charge to the consumer which is not based on originating location. 47 C.F.R. § 64.708.

50 Communications Act § 226 (b)(I)(A), 47 U.S.C. § 226 (b)(IXA); 47 C.F.R.§ 64.703(a).

51 47 C.F.R. § 64.703 (a). "Equal access" refers to access equivalent to that which, AT&T
received from the local exchange companies after divestiture. It correlates to a consumer's ability to
access an interexchange carrier by dialing" IOXXX". In non-equal access areas, 10XXX access is riot
available and "0+" traffic defaults to AT&T. Often, equal access also correlates to the ability to obtain
sophisticated features, such as "answer supervision", the signal that the called station or other
customer premises equipment emits to tell the telephone company's billing equipment that a call has
been answered and that billing should commence. If answer supervision is not available, an OSP may
not be able to tell whether a call has been answered and may not be able to bill accurately. It also
appears that answer supervision IMy not be available to all aSPs even in equal access areas.
Although the statute refers only to equal access, we have .clarified that· OSPs in equal access areas that
cannot subscribe to answer supervision will be held to a different standard regarding billing for
unanswered calls. Policies and Rules Concerning Operator Services Providers, 7 FCC Red 3882,
3885-86 (1992).

52 47 C.F.R. § 64.703 (a).

53 TOCSIA Senate Report at 4; H. R. R.ep. No. 101-213, IOIst Congo Ist Sess.2-3, 7 (1989)
(TOCSIA House Report); 47 U.S.C. § 226 (b), (d)(4), (e), (h); 47C.F.R. §§ 64.707.

54 TOCSIA House Report 2-3.
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schedule, that any of its presubscribed equipment allows the consumer to use equal access
(1OXXX) codes to access the customer's choice of OSp. 55

23. The SSCOQd R.- apd Qrder •found the record insufficient to justify a finding
that forbearance for all CMRS would further the public interest. We seek here to compile a
record on the more limited question of whether forbearance from Section 226 for particular
classes of CMRSwouldbe justified. Parties advocatiDa forbearance for specific tjpes of
provider6 fromthe.~ or OSP.rules should explain how such action would· meet the
three-part test for forbearaDce under Section 332. In particular, parties should address how
the first and second pronp of the test, that rates be just and reasonable and that consumers be
adequately protected, would be met.5? In ~nnection with the third prong, parties should
address whether the statute imposes any costs that would be exceptionally difficult for certain
types of CMRS provider to bear, and whether forbearance in such case would significantly
diminish statutory protections for the public. In particular, we seek comment on whether suCh
costs are likely to prove unduly burdensome for specific types of small CMRS providers.

F. Section 227: Unsolicited Telephone Calls and Facsimile Transmissions

24. Section.227, the Te.lephone Consumer Protection Act of 1991 (TCPA), resCrids
the use of automatic telephone dialing systen1S, artificial or prerecorded voice messages, and
telephone facsimile machines to send unsolicited advertisements. TCPA prohibitsautodialed
and prerecorded voice message calls to emergency lines, health care facilities or similar
establishments, and with certain exc~tions, numbers (such as cellular numbers) for which the
called party is charged for the call.58

55 47 U.S.C. § 226 (c); 47 C.F.R. §' 64.704 (a),(c). An aggregator must ensure that its charps
for access codes (800, 950 or 10XXX) are no greater than charges than for calls using the
presubscribed OSP. 47 C.F.R. § 64.705 (b).

56 See gperallY Petition for a Declaratory Ruling that GTE Amone, GTE Railfone, IDd GTE
Mobilnet Are Not Subject to the Telephone Operator Consumer Services Improvement Act of 1990,8
FCC Red 6171,6174-76 (Com.Car. Bur. 1993) <AWone) ~. pending (applying TOCSIA to certain
mobile services).

57 Cf. Airfone, 8 FCC Red at 6174-75, n.32 (expressing serious concern over charges of
aggregator that included long distance service charge, even though the customer might be billed
separately by the long distance carrier).

58 47 U.S.C. § 227; 47 C.F.R. §§ 64.1200, 64.312. One district court roling, now on appeal,
found that the TCPA restrictions contained in 47 U.S.C. § 227 (bXl)(B) on automatic voice calls to
residential telephone subscribers are unconstitutional. MPw y, FCC, 826 F. Stipp. 360 (D. Or. 1993),
!R2H! pending iW2 DQDl. Moser v. FCC, Case No. 93-35686 (filed July 28, 1993 9th Cir.). Peacling
the outcome of that litigation, we are not seeking to enforce the statutory restriction or our roles
governing automatic voice calls in any jurisdiction. All other portions of· the TePA and our roles are
valid and are enforceable at this time, including the restrictions on sending unsoliCited facsimiles. S.



25. Current TCPA obligations primarily apply to the origiDatorof the wwanted
message, y., telemarketers.'9 Unless a CMRS provider also engages in telemarketing or
sends UDIOlicitod facsimiles QI' other wwanted COIDDIUIIieations, the statute generally does not
apply to it.60 .The 8FP'.... lid Orda: <leclinecl to forbear &om applying this section to
CMRS, noting that most ~tet:s fourid that this proviSion offered subscribers significant
protectionS.6\ . In so far as small·CMR.S providers·act as originators of unsolicited voice or
facsimile traQlmissions, we do not believe thai forbearadce for such providers would
adequately protect C011SU1l1er$' privacy intenms under the second prong of the Section 332
test.62 Moreover, the decisiOll to uD.dertabteiem.ketiDg services would be a voluntary
business judgment on the part of a CMIlS.provider. Such telemarketing is not a necessary
part of what is generally reprded as CMRS.63 We also see no·public interest benefit under the
third prong of the test in permitting CMRSproviders, even SIJlB1I ones, to undertake such
activities without complying with TCPA. We seek comment on these tentative views.

G. Section 228: Pay-Per-Call Services

26. Section 228 incorporates the Telephone Disclosure and Dispute Resolution Act
(TDDKA). That Act governs pay-per-call services (also known as "audiotext" or "900"
services). In general, ~·are information programs for which consumers are usually
charged higher than normal transmission rates.64 The·definition is broad enough to cover data

Destination Ventures v. FCC, Civ. No. 93-737 (0. Or. I993)(Jan. 19, 1994).

59 TCPA gave the Commission discretion to require a national "do not call" database, which
would have imposed certain obligatioris on local exchange caniers. However, we decided that the costs
of such a database would outwoiah its benefits, Rules and R.egulations Implementing the Telephone
Consumer Protection Act of 1991, 7 FCC Red 8752, 8760 (1992), ~. pendina.

60 We observe that the issue of whether interexchange earners who offer broadcast facsimile
service should be subject to identification requirements and the restrictions on unsolicited facsimiles is
pending before the Commission. ~ u.. Petition for Clarification or Reconsideration of.U.S. West
Communications, Inc., CC Docket. No. 92-90 (filed Nov. 23, 1992). Our tentative views here are made
without prejudice to the outcome of that pending proceeding. Broadcast facsimile service refers to a
carrier's dissemination of facsimiles, via telephone communications links, to multiple parties on behalf
of a customer. It may also include development of a list of recipients for the customer's facsimile.

61 Second Report and 0nIfr, ,. 212.

62~ generally H. R. Rep. No. 102-317, 102d Congo 1st Sess. S, 24-25 (1991).

63 CMRS entails mobile radio service that is for-profit, interconnected, and provided to the public
or a substantial part thereof. Communications Act, § 332 (d)(I), 47 U.S.C. § 332 (dXl).

64 Section 228 defmes "pay per call" services as (A) any service providing audio infonnation or
access to simultaneous voice conversation or which includes the provision of a product, the charges for
which are assessed on the basis of completion of the call; (8) for which the caller pays a per-call or
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services, the charges for which are assessed on the buis of the completion of the call.65 The
~t and our implementing regulations include the following obligations:

27. IDteres'" atm.n. Interexehange carriers, as the carriers who assign the
infonnatiop providei' of pay-per-eall service a 900 number, must require by contract or tariff
that information providers comply With the mDRA aDd terminate service if they know the
provider i~ not iIi compliance. They must provide to federal and state agencies and to all
inte~lJted~ns, a list .of the telephone numbers for each pay-per-call service canied, a
descriptioJ} ()f,each service and the costs of-service IIld thepay-per-call provider's name,
addre~ andJelephOne numher.66 If they provide billing and collection on behalf of pay-per
cal' proViders (as distinct from billing the pay-per-call provider itself for interexchange
service),iilterexpPanae carriers must also establish a local toll-free number to answer
q~ns and proVi~ certain information to subscribers. They have obligations to disclose
~,<AA~minate certain inform8tion direCtly to coasumers or by contract with a LEe, and to
eStablish forgiveness, ,refund and credit procedures when mDRA violations are found. An
interex'fQange carrier not providing billing and collection must require that the pay-per-call
p~pvideror its billing agents have such procedures in place. 67

;~8. ~l e:scUap carrien. Local exclumge carriers must offer subscribers, where
technically feasible,6I an option to block access to 900 services. They must also tariff the
terms and conditions for such blocking.69

,.29. Coqa_D Carrien in leDeraL (a) 100 SCfv4ie. With certain exceptions,
information service cbarges, cannot be assessed apinst callers to 800 and other toll-free
numbeI:~.. Common carriers must enforce this oblipliC>Jl ,by contract or tariff. (b) Cqllect
~, Common carriers may not transmit collect information services that are either at a per
call Qr.per-time-interval charge that i~ greater than, or maddition to, the charge for the
transmission of the call, or have not been affirmatively accepted by the called party. (c)

, '

" I

per-time interval charge greater than the charge for tmlsmission; and which is accessed through a 900
number. 47 U.S.C. § 228 (i). Policies and Rules ImplemeDting the Telephone Disclosure and Dispute
Resolution Act, 8 FCC Red 6885,6893 (1993)(TDl)RA QnIm:), recon. pending.

6S 47 U.S.C. §228 (iXl), (f)(3). TDDRA Order. 8 FCC Red at 6903. However, pursuant to the
Act, the Commission has reported to Congress that those data services that are not assessed on the
basis of completion of a call or data services provided pursuant to apresubscription or comparable
arrang~ment should, pot be regulated.

66 58 Fed. Reg. 59265 (to be codified at 47 C.F.R. § 64.1509 (a».

67 58 Fed. Reg. 59265 (to be codified at 47 C.F.R. § § 64.1511, 64.1509(b».

6a An ex,ample of technical infeasibility might be insufficient switching capacity.

69 58 Fed. Reg. 59265 (to be codified at 47 C.F.R. § 64.1508).
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Payment. Common carriers are pr:ohibited from d;isco~Dg or intetruptingService for
failure to remit pay-per-call or similar service charges." Common carrierS may not recover the
cost of complying with.TDORA requirements from ratepayers.71

30. The Secoa4 '-'.. QrsIsr found that enforcement of TDDRA would not
impose any unreasonable burden.on CMRS providers and would afford consumers an
important protection.72 We obterve in this regard. that most of the obligations imposed on
carriers under TDORA (w,.,relpCtnSibility for the inf'orn1Mion provider's compliance·with
the statute) affect interexcbqe caniers bec.ause they are the earners who assign 900 numbers
to a 900 service. CMRS do not·.have the ability to do this. Thus, they are not subject to the
obligations imposed on interexd1ange carriers. We seek comment, however, on the extent to
which the local excbaDp carrier oWiption to permit subscribers to block access where
technically feasible should apply to CMRS, and whether there are particular types of CMU
providers for which such an obliption··would be particularly difficult. Would local exchange
carriers provide bl()CkiJIs for customers of CMRS providers that interconnect with the public
switched network? As stated above, many TDORA obliptions~ such as restrictions on
disconnection or on transmission of collect pay-per-call charges, are imposed on carriers who
bill and collect for 900 services, which is not a common carrier service. We ask for comment
on whether this type of volllDtary business activity is not essential to provision of CMRS and
hence, would not justify forbearance for any type of CMRS.73

31. In analyzing application of any of the above TOORA obligations, we ask
commenters to address the tine parts ofthe Section 332 forbearance test. We ask whether the
TDDRA provisions serve a necessary purpose in enfOrcma just, reasonable and
nondiscriminatory rates. We also _ w~er application of Section 228 is required to
protect consumers. In partieullr, we ask whether Section 221 obligations would impose
exceptional costs on certain types of CMRSand whether forbearance in such cases would
significantly diminish statutory protections to the public. Parties should also address the
effect forbearance would have on the TDORA objectives of promoting the legitimate
development of pay-per-call services and protecting consumers from fraudulent and deceptive
practices.74

70 58 Fed. Reg. 59265 (to be codified at 47 C.F.R. §§ 64.1503, 64.1505, 64.1507, 64.1510).

71 58 Fed. Reg. 59265 (to be codified at 47 C.F.R. § 64.1515). TDORA Order, 8 FCC Red at
6902.

72 Second RtmOrt ed Order, , 213.

73 See supra para,13. We observe that if CMRS provide billing and collection, they are subject to
FTC regulations on pay-per-call services, regardless of whether they are common caniers.

u - .
See,~ H.R. Rep. No. 102-430, 102d Congo 1st Sess. 2 (1992)
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m. eMU PROVIDERS MERITING FURTHER FORBEARANCE

32. In this seetion we. consider· alternative methodologies for defining CMRS
providers potentially eligible for additional forbearance. First, we emphasize our
determination in the Sccogd Re,port and Order that application of Title·lias set forth therein
is not expected to create any undue burden on any CMRS provider, or on CMRS competition
generally. 7S Our threshold question, therefore, is wbether any further forbelrance is merited
at this time. As we have indicated,to the eX*ent 1hat tqU!wry obligations impose fixed coats,
they would place relatively greater burdens on small providers'who have less of ,a.revenue
base and other resources to support them. We allO seek comment on whether there are
technical or bperatiODallimitations inherent in the gel'vites these small businesses provide that
may make appliCation ofcert8in of the statutory provisions in question not in the public
interest. We also recopize the· public interest in maiJItaiDiIIg opportunities for small
businesses and the role that further forbearance might play in reducing the cost of doing
business for tbem.'6 We thUs· seek comment OR whether the size of the provider may bea
basis for defining eMItS elijibility for furdler forbearance. Finally, we seek comment on
whether to consider an lDaIysis of a CMRS providel".$ customer base as another possible
factor in determining the apprOpriateness of furtIler forebelnnce. Cortain types ofCMRS
providers, particularlY sm8ll providers,'lnay serve predomiDantly business customers who
require moreadvanced'eommunieatiohs services and may have relatively greater bIrpiraina
power than CMRSeustomers that make personal use of the ser.vice. As a result, the differing
needs of business and individ\1al customers could affect our analysis of whether forbearance
would reduce benefits to customers. In addition we ask whether there should be a distinction
between medium to large business customers, and small businesses. We seek comment on
these tentative views.

33. In the eaJSUiDs discussion, we seek comment o~ bow to determine which tYPe of
provider should be~ "small" for purposes of further forbelrance. We ~'interested

parties to comment on whether any one or any combination of the options we advance~low

should be applied. We also invite parties to suggest alternatives. In addition, we ask parties
to comment on how we might draw on our experience in identifying small carriers in other
contexts, ~ the exemption to the cable-telco cross-ownership rule. 11 Finally. we ask that
interested parties provide their views on how we might best implement and enforce any

7S Second RepOrt agd O«dtr... 16.

76 g-. How &sort .. 254-55(1993) (with referaIce to spectnun auet,ion pr:ovisions which
passed in same bill as m.obile services reclassification, recognizing' need to ensure that opportunities
for small businesses are maintained).

77 Communic8tiOlll Act, 47 U.S.C. § 613, 47 U.S.C. § 533; 47 C. F.R. §§ 63.54. 63.55, 63.58
(exemption for roral telephone companies in communities of under 2,500); T~ Compeny-Cable
Television Cross-Ownership Rules, Sections 63.54-63.58, 7 FCC Red 5781, 5856 (1992)(proposing to
expand rural telcO' exemption to population of 10,000).
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classification scheme. We seek comment on the advantales and disadvantages of the various
options we propose with respect to implementation by both the ,Commissipn apd licensees.78

A. ;Measurement' Factors
, ,

'34. · ODeposlihle st8Dda'd for size of~ operation on wJ1ich,w~ ipvite
interested pal'tiesto COlDIIK'IIlt: is the Small Business' AdmirJistration (SBA) definition of small
entity: an entity widl a,net worth not in excess of S6 ,mUlionwith average, net income after
Federal ittcomc',taxes for the two preceding years not in,oxeess of $2 miUion.79 We relied on
this standard to defme srDaIl businesses entitled to prof-.oces under the spectrum auction
rules.SO We believe that these criteria are appropriate for identifying entities enti~ed to
preferred en1ry into new business ventures, 'as in the spectrum auction context. We tentativ~ly

find, however" that' this -staildlrd, is, too generous for purpc:lIeS of determining Which CMRS
providers;are entitled to relief from remaining Title II obliptioDS, many of which, as
discussed,above, are desigaed to protect consumers.II 'We thus~ whetIler we should employ
a moretmottest mcomeand net worth stand$'d.82 1'hoIeoommenters that nevertheless advocate
use oftbisapproach should discuss how it would affect the different services comprising
CMRS,; providing asmueh data as possible on the number of providers in a pwcular.service
that: would be eligible for further, forbearance under this definition, and how' it would affect
oonsumer protection. We miaht also measure size and scope by a,numPerof objective
factors, such as average revenues per subscriber or percentage of interconnected traffic,83

78 For example, we suggest below as options the use of certain factors, such as number of
custom~,,~.~s\lbject to change. We~ particularly concerned that such an approach may prove
adm.ini~iv~ly C<)mpl~~ to administer and enforce and craate burdensome reporting <, obligations for
licen~s, W~ ~kinterested Parties to comment on these potential drawbacks; and on how they might'
be alleviated.

19 13 C.F.:R. '§121.601.

80 Implemetttation of Section 3()9 (j) of the Communications Aot, Competitive Bidding, Second
Report and Order, PP Docket No. 93-253, FCC- 94-61, , 271 (released Apr. 20, 1994) (SpeCtrum
Auction Order) .

81 We found that the alternative standard used by the SBA for telecommunications companies,
(that the applicant for SBA assistance, together with affililltes, has less than 1,500 employees) was too
liberal for purpOses of ourspeetrum'auctionmles. Spectrum Auption Onjer,' 273,. S,imilarly, we
alsoterttativelyco1'lclude that it is too f.iberal to use for purposes of further forbearance for CMRS.

82 Should we ultimately adopt a standard that differs form the SBA's definition noted above, we
NC9gnize that we may nCMld to seek approval from the SBA Administrator. ~·15 U.s.C. § 632 (a);
58 Fed. Reg. 44620 (Aug. 24, 1993).

83 Studies show that in certain services, revenues per subscriber are substantially higher for '
interconnected as opposed to non-interconnected service. 'MerriU Lynch, "SMR in the United States: A
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average.,ll,uplber of cqst0mers'4 or for Part 90 liceraeees, pumber of mobile units, or average
subscriber rate.·5 .Interested parties should provide data to demonstrate whether providers
witpin~ir $U&8ested dcfiDidon would' fmd the costs pf complying with the regulatory
obliga.ti~ outliJ}ed in Section n J1ID burdensome and how their recommended definition
compons with the. statutory factors set forth in Section 332 (c) governing forbearance.

35. We 8lso Hekcommenton bow, if we establish standards applicable'to
individualprovi<kr's, should we treat affiliated co~ODS or ope@tors of systems in more
~~Qegeographic area or provi4ers who own ~uI1iplesmaU systems.16 In addition, we
seek comment onwhetber we should attribute ownership of SyStems that are operated pursuant
to ~ ~¥lusive ~t contract, and th~ not forbear ~n management contracts are in
fo~..87 ,We ~k comment on the impact, if any, of industry mergers on application of a size
standard. Should a small system's aftlliation with a corporation that would yield greater
vertical integration disqualify that system from further forbearance? Would a small mobile
systemn~ssarily enjoy benefits of scale and scope from an affiliation .with, for example, a

i _.'

WindowofQpportuaity," (Oetober 1993Xin 1992 tbe a'¥Clll' sorviee rev~ue ~ montb for a
dispatch S~ was $15, while the average revenue per IDOIItb for an intercoDllected; SMR was $50;
a",~ c.elhdar reveaues per subscriber for J992 eeti..... $68.68 (CTIA)- $74.08 (Merrill
Lynch». .nus, revenues per subscriber mipt be correIIIted to the percentage of interconnected traffic
an o~r handled. Alfhoulb an operator's ability to ""e intercoJ!l1eCted calls subjects the operator
to CMRS'regplation, we mijht considering forbearing from full Title, n regulation if the percentage of
that o~tor's interconnected traffic was relatively small.

.,' ,

84 ,Use ofa cUStom. nunlberwould seem. to ipon syRInls that yield high subscriber profits.
Parties advocating this option should submit data ....-w...dte number of subscribers on systems in
the services affected, as well as average revenues per subscriber.

85 We might, for example, further forbear for operators cluqing less than half the cuneot average
cellular rate. CellullU' companies now charge about S65 on average. "SMR in the United States: A
Windo~ of Oi?portunity," ... note 83. Such a stan~ woul4 tend to provide protection for
operators offering less sc,pbi*licated services. It would exclude from protection, however, high cost
servicesijult maY not be particularly profitable.

86 A related' queaicm Is'how much ownership con.... ownership which would trigger such
aggreglltion~' Am~ of. CommissiOn's R.ules To &tablish New Personal Commwications
Services, SPeC lled 7700, 774>46 (1993); Implemtbtltielt of Sections 11 and 13 of the Cable
Television COR!RlIIler Protdon· lAd· Competition Act of 1992, Horizontal and Vertical Ownership
Limits, Cro$~i9 Liatitlltions and ABti-Trafficking Provisions, Secon.d Report and Order, 8
FCC Rcd8S65, 8591·92 (1993) (applying five percent auribution broadcast rule to cable).

87 47 C.F.R. §§ 9O.401(a),(b); "Private Radio Bureau Reminds Licensees of Guidelines
Concerning Operation of SMR Stations Under Management Contracts," Public Notice No. 1932 (Mar.
3, 1988); Applications of Motorola, Inc. for 800 MHz Specialized Mobile Radio Trunked System~ in
California, New York, New Jersey, Maryland and Virginia, Order, File Nos. 507505, 507475, 507473,
507313, 507330,507509, 508813, 508124,508046, 507477, 507511 (July 30, 1985).
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long distance provider? If so, would ~ch aprovider be ineligible for further forbearance?

36. Number of c'*-ls would provide an ",-ittratively straightforw$-d meims.Qf
identifying small CMRS entities., We).. for~.on whether n~ber()f chaonels;is. i.
workable and rational appr<*:h to measuring si~ of CMR.S licensees. Commenters should
specify specific types of eMItS providers licenaedUllder Pa,ts 22 and ..90 of the .Commission's
Rulest and suggest murtbets of cliaDneis that would itIedtifY Small providers in each mobile
radio service. In feIPOIldiaI to these qUestions, we .. comme~ to consi~ d,lc
likelihood that channels can be aIIregated.tQ form syitems~ would no IongF be()perated
by a small providert and how tl'lnSition to a different level of forbearance would be
effectuated. We alSo .. comment on bow Iicenaees confotming to this~h would be
affected by the remainirig Title II o"Ugations di.cussed in Section II, and whether their users
or competitors would be adversely affected by fUrther forbearance. .

37. An analysis of a CMRS provider's customer beset -- Lb whether its customers
subscribe to the service to meet their business communications requirements, as oppoaed to
meeting a personal need for mobile communications service -- may be another possible factor
in determining whether to apply further forbearance. To the extent·that certain types'of
CMRS providers preclomiDaady serve~~ - such as traditional SMJ\.·!IDd
business radio services -- railer than individullC~t such businesscustom~ID8Y have
relatively greater barpininl power .00 iaf011D,ltion c08cerniaa their telecommunications
options. In addition, we .. whether we should aI80 cliJti1luish between large aadmedium
sized and small business customers, on the assumption that small b'lsillC'tlSeS·may be more
like individual consumers in their bargaining power over telecommunications services.
Accordinglyt we seek COIIIIMIlt on (1) wbetbor! to ......,.. 8ft aDalysis of a CMRs provider's
customer base and (2) what factors might contribute to our amdysis.

B. Case-by-Case Determination

38. We milht a1Io extend further forbearlncc to particular CMR.S providcl's. on a
case-by-case basis. Under this approach, providers cIeIiring ftx1her forbearance fron1 the
remaining provisions of Title II that continue to apply could petition the Commission to
forbear in individual circUlllltlllces. We believe tbIt Sedion 332 (f,:)(l)(A) gives us
authority to adopt such 811 approach, so long u tile It8tUtory test of forbearance is satisfied.
Thust petitioners. would have·to demonstrate that they meet the statutory test for forbearancet

as implemented by the rules and policies we establith iR this proceeding. We ask for
comment on this approedl, which we believe is OORIi~t with. our previous conclusiQn that
the degree of forbea'aDce~ in the StpOJd1tlgott lAd Order should not be unduly
burdensome for the vast majority of CMRS providers.

C. Implementation

39. If we exercise further forbearance with respect to individual providers, we seek
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COllllMllt on how to enforce our lIIbtdards eft'l~ieMiY ;'bt tetms of bOth identi~'~iigIM"";
entities and deterring evasive behavior. One option would be to amend our application f~'
to require certifica~on of compliance with ~iWr. stIIId-:ds as~ of our revised application
form for the mobile serrices.- We coutd uselAlibbt,staft' ..ws'of licensees to determine
whether they in fact qualify for further forbelnftee. ~ A 1CleODlil alternative would be to impose
affirmative reporting requirements on small providiln. A tbint option would be to rely on
complaints alleging violations of our further f(irbelnlnce~. We ask for comment on
these and any alternative enforcement methQds. We also seek comment on whether existing
licensees should have to file a separate certification to be eligible for further forbearance.

IV. ADMINISTRATIVE MATIERS

40. Pursuant to applieable procedures set forth in Sections 1.415 and 1.419 of the
Commission's Rules, 47 C.F.R. §§ 1.415 and 1.419, interested parties may file comments on
or before June 27, 1994, and reply comments on or before July 12, 1994. To file formally
in this proceeding, you must' file an original plus four copies, of,all comments, reply
,comments, and supporting comments. If you want each Commissioner to receive a personal
copy of your comments, you must file an original plus nine copies. You should send
comments and reply comments to Office of the Secretary, Federal Communications
Commission, Washington, D.C. 20554. Comments and reply comments will be available for
public inspection during regular business hours in the FCC Reference Center (Room 239),
1919 M Street, N.W., Wuhinaton, D.C. 20554. For further information contact Gina
Harrison or Susan McNeil, Private Radio Bureau, Land Mobile and Microwave Division, 202
632-7792 and 634-2443, respectively, or Peter Batacan, Common Carrier Bureau, Tariff
Division, 202-632-6917.

41. This is a non-restricted notice and comment rule making proceeding. Ex pwtc
presentations are permitted, except during the Sunshine Agenda period, provided they are
disclosed as provided in the Commission's rules. ~ merally 47 C.F.R. §§ 1.1202, 1.203,
and 1.206(a).

42. As required by Section 603 of the Regulatory Flexibility Act, the Commission has
prepared an Initial Regulatory Flexibility Analysis (IRFA) of the expected impact on small
entities of the proposals suggested in this document. The IRFA is set forth in Appendix A.
Written public comments are requested on the IRFA. These comments must be filed in
accordance with the same filing deadlines as comments on the rest of the Notice, but they
must have a separate and distinct heading designating them as responses. to the Initial
Regulatory Flexibility Analysis. The Secretary shall send a copy of this Notice of Proposed
Rule Making. including the Initial Regulatory Flexibility Analysis, to the Chief Counsel
forAdvocacy of the Small Business Administration in accordance with paragraph 603(a) of the

88 Further Notice. § m.D.
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~.,Rlexicbility A4 M.L. N~. 96-3~, 94 St& 1164,5 U.S.C. Section 601~
(l~~~~: '

F~.',' C~",CATIONS COMMISSION
(/;. r /. L~ ,
Wi iam F. Caton
Acting Secretary
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APPENDIX A

INft1AL UGULATORY FLEXIBILITY ACT STATEMENT

I. ,Reason for Aqjm. In an effort to avoid the imposition ofunwarran~costs or
othef' burdens upon carrierst the SEM RIIlQIt 1M Order determined that the Commission
would initiate a rule making (the instant proceeding) to determine whether further forbearance
from application of Title II provisions to CMRS was necessary.

II. Obigves of the Action. We seek here to determine whether to forbear further
from imposition of Title II regulation on certain types of CMRS providers, particularly small
providers, and how to define small CMRS providers.

III. Legal Basis. Communications Act, § 332, 47 U.S.C. § 332.

IV. Del£liption. POtential impgpt. !UMJ num. Qf small entities affected. We do not
have the data at this time to estimate the number of CMRS providers affected by this rule
making, but we are herein proposing to reduce regulatory burdens for these providers.

V. Rpm•. I¥Slfd....gtJwr~ resuUreIlJents. The proposals under
consideration in this Notice include the possibility of new reporting and record keeping
requirements for $l1lall CMRS providers; however, one of the objectives of this proceeding is
to minimize such burdens.

VI. Fede.ml • wAic4 Qyetlfp. dypij. or contU"t with tAeK rules. If adopted, the
propo~s here in would mpqify existi~8 rules codified at 47 C.F.R. Part 20 and 47 C.F.R. §§
1.728-1.734.

VII. MY sjaoiticam alttJutiYB .minimiriDi the impact on small entities and consistent
with stated omectiVC§. This Notice proposes to reduce the administrative burdens and costs
of cOIl1pliance with Title II regulation· on SIl1all CMRS providers.


